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therefore, is but the exercise of measures in its own self defence. 18 
The Supreme Court of Washington specifically held that an act pro- 
viding for bonuses to veterans of the late war involved a public purpose, 
in the discharge of the moral and honorable obligation of the state 
to recompense those who had served in the military forces of our 
country. 1 * 

The question no doubt falls within that twilight zone in which minds 
may reasonably differ. The wisdom of bonus legislation and the 
economic policy involved are for the legislature rather than the courts. 
Legislative determination, strengthened by the vote of the electorate, 
should have been sufficient to justify a decision favorable to the 
Statute. 20 

THE VALIDITY ABROAD OF ACTS OF THE RUSSIAN SOVIET 
GOVERNMENT 

The acts of the Russian Soviet Government with respect to private 
property, many of which have been deemed contrary to the funda- 
mental principles of modern organized society, have now become the 
subject of challenge, not merely in the chancelleries, but in the courts 
of other countries. What may become a typical action is exemplified 
by the case of Luther v. Sagor ( 1921) 37 T. L. R. jjj, recently decided 
by the British Court of Appeal. In 1919, certain lumber belonging to a 
Russian company was confiscated in Russia by the Soviet Government, 
under decree, and was later, in 1920, sold to the defendants in England 
by the Soviet agents. The original owners thereupon sued the defend- 
ants in England claiming a declaration of their title to the property 
and damages for its conversion. They of course contested the legality 
of the act of confiscation by the Soviet authorities and of any title 
derived through such act. The lower court, by Roche, J., 1 held that, 



"State v. Johnson (1919, Wis.) 17s N. W. 589. Note also State v. Johnson, 
supra note 10 at p. 227 : "We [the state] are an integral part of the nation ; hence 
a defense of the nation is a defense of us. In furnishing troops to the Federal 
Government, we are in reality furnishing them to ourselves, because they are to be 
used for our benefit." To the same effect see State v. Handlin, supra note 12; Cf. 
Opinion of Justices (1906) 190 Mass. 6n, 615, 77 N. E. 820. 

" State v. Clausen, supra note 13 ; Gustafson v. Rhinow, supra note 10. 

" The modern tendency of the courts to yield to the judgment of the legislature 
in those matters which are not purely judicial, but rather questions of policy, is 
aptly shown in the extension of the police powers of the state. German Alliance 
Ins. Co. v. Lewis (1913) 233 U. S. 389, 34 Sup. Ct. 612; Chicago, B. & Q. Ry. v. 
McQuire (1911) 219 U. S. 549, 31 Sup. Ct. 259. When passing upon the consti- 
tutionality of a tax, the absence of a public purpose must be clearly seen. Booth v. 
Town of Woodbury, supra note 7; Woodall v. Darst, supra note 15; Jones v. 
City of Portland, supra note 14; Cf. Green v. Frasier (1920) 253 U. S. 233, 40 
Sup. Ct. 499. 

1 [1921] 1 K. B. 456. 
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inasmuch as the British Government had not at the time of trial 
(November, 1920) recognized the Soviet Government as the Govern- 
ment of Russia, the defendants had acquired no title to the lumber. 
But subsequently, in March, 1921, the British Government concluded a 
trade agreement with the Soviet Government, and in April, 1921, the 
British Foreign Office issued a statement to the effect that "the Govern- 
ment of the Russian Socialist Federal Soviet Republic is recognized by 
His Majesty's Government as the de facto Government of Russia." 
This new operative fact of recognition was deemed by the Court of 
Appeal to change the entire aspect of the case. While upholding the 
correctness of Justice Roche's decision as the facts then stood, they held 
unanimously that recognition of the Soviet Government as a de facto 
government by the political branch of the British Government pre- 
cluded British courts from re-examining or questioning the validity of 
the acts of the Soviet Government, as Acts of State of a foreign sov- 
ereign State. They therefore reversed the decision of Justice Roche 
and non-suited the plaintiff. 

The decision, applied to novel facts, seems in accord with principle. 
Municipal courts cannot question the legality or validity of the' acts of 
state of a foreign government, whether legislative 2 or executive, 3 pro- 
vided they took place within the proper limits of its jurisdiction.* 
With respect to the judgments of foreign courts, however, such recogni- 
tion as is accorded them is not obligatory, but is based on comity,. and 
is qualified by the universal rule that the court rendering the judgment 
shall have had jurisdiction in the international sense. 6 

To obtain immunity from judicial review for the acts of a foreign 
government, it is sufficient that the foreign government be recognized 
as a government de facto by the political branch of the court's State. 8 



x Carr v. Fracis Times & Co. [1902, H. L.] A. C. 176, 180. 

* American Banana Co. v. United Fruit Co. (1909) 213 U. S. 347, 359, 29 Sup. 
Ct 511. 

'Reg. v. Lesley (i860) 29 L. J. M. C. 97 ; see also Vavasseur v. Krupp (1878, 
C. A.) L. R. 9 Ch. Div. 358; Dobree v. Napier (1836, C. P.) 2 Bing. N. C. 781. 
No such inhibition, of course, rests upon the political branch of the Government; 
but its challenge must be directed through diplomatic channels, with all the inci- 
dents of an international dispute. We leave out of account the possibility of 
judicial or administrative challenge in the courts of the country whose act is 
questioned. 

'Rose v. Himely (1808, U. S.) 4 Cranch, 241; Comments (1918) 27 Yale 
Law Journal, 812, 815. Prize captures when in violation of the neutrality of 
ti»e state into which the prize is brought, and prize decisions generally in violation 
of international law, are impeachable in municipal courts. The Sontissima Trini- 
dad (1822, U. S.) 7 Wheat 283, 351 ; The Estrella (1819, TJ. S.) 4 Wheat 298, 
308; The Appam (1917) 243 U. S. 124, 154, 37 Sup. Ct 337, 342. 

•Underhillv. Hernandez (1897) 168 U. S. 250, 253, 18 Sup. Ct. 83; Borchard, 
Diplomatic Protection oj Citisens Abroad (1915) 210. 
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This distinction between the de facto and de jure character of the gov- 
ernment whose acts are brought in question was not kept altogether 
clear by Mr. Justice Clarke in Oetjen v. Central Leather Co., 7 where a 
taking of property by Carranza generals in Mexico was followed by 
the recognition of the Carranza government by the United States, first as 
a de facto and then as a de jure government. But recognition is neces- 
sary, for the courts will insist upon guidance from the political branch 
of the State. In the absence of such recognition, the foreign authori- 
ties or faction claiming to be a government have no standing in the 
courts different from other individuals. 8 An act of confiscation of 
private property, therefore, will probably receive no recognition from 
foreign courts as a foundation of title, and Soviet property discovered 
in the United States will doubtless be subject to attachment by the 
victims of Soviet confiscations. Nor probably will recognition to the 
Soviets be accorded by the United States Government until redress is 
provided for or afforded to those American citizens whose property in 
Russia has been confiscated. Lord Scrutton, in the instant case, enun- 
ciated a reasonable and legally correct rule :' 

"Should there be any Government which appropriates other people's 
property without compensation, the remedy appears to be to refuse to 
recognize it as a sovereign state, when the courts can investigate the 
title without infringing the comity of nations, but it is impossible to 
recognize a Government and yet claim to exercise jurisdiction over its 
person or property against its will." 

As to the time from which the immunity from judicial review of 
governmental acts dates, it has been said in several cases that the 
immunity is retroactive as to all acts committed from the "commence- 
ment of the existence" of the new de facto government. 10 What this 
date is, may sometimes be difficult to determine, but it is intimated, 
though not decided, in the instant case that the Soviet Government 
probably dates from November 8, 1917, when the Kerensky regime was 
overthrown. 

Distinctions may also have to be drawn in the case of local de facto 
governments which exercise their power temporarily in limited areas, 



* Oetjen v. Central Leather Co. ( 1918) 246 U. S. 297, 38 Sup. Ct. 309. See 
also Ricaud v. American Metal Co. (1918) 246 U. S. 304, 38 Sup. Ct. 312; 
Comments (1918) 27 Yale Law Journal, 812. 

"Indeed, even less than individuals, for Judge Manton, in the United States 
District Court, has just declined to admit the competence of the Soviet Govern- 
ment as a plaintiff in the federal courts. Russian Soviet Republic v. Cabriria 
(I02i, S. D. N. Y.) 66 N. Y. L. Jour. (Oct. 5, 1921). 

•At p. 783. 

"Underhill v. Hernandez, supra note 6; Oetjen v. Central Leather Co., supra 
note 7; Bolivar Ry^ (Gt. Brit.) v. Venezuela, Feb. 17, 1903; Ralston, Venezuelan 
Arbitrations (1904) 388, 394. 
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yet perform the functions of government. Validity is accorded to some 
of their acts internationally and even by the Government which dis- 
places them, for example, to the imposition of taxes and belligerent acts 
of various kinds. 11 But this also is a rule of convenience, for validity is 
not accorded by the succeeding government, at least, to the confiscation 
of debts by the defeated local de facto government, and such confisca- 
tion, in the case of the Confederate Government during the Civil War, 
was not admitted as a defence to an action by the Union creditor after 
the war. 12 

The second ground upon which the defendant's title in the instant 
case was challenged was that the act of the Soviet Government was so 
immoral and contrary to the principles of justice recognized in England 
that the British courts ought to disregard it. The Court of Appeal 
declined to consider the case as analogous to those cases in which Eng- 
lish courts have refused to enforce contracts valid where made but 
deemed to be immoral or contrary to public policy in England. 13 In 
refusing to regard the legislation of a country recognized by Great 
Britain as "contrary to essential principles of justice and morality," 
Lord Scrutton gave expression to the following interesting dictum : 14 

"Individuals must contribute to the welfare of the State, and at 
present British citizens who may contribute to the State more than half 
their income in income-tax and super-tax, and a large proportion 
of their capital in death duties, with the fear of a capital levy hanging 
over their heads, can hardly declare a foreign State immoral which 
considers (though we may think wrongly) that to vest individual prop- 
erty in the State as representing all the citizens is the best form of 
proprietary right." 

While the boundary line between taxation and confiscation may be a 
matter of metaphysical speculation, it would seem that absolute confisca- 
tion far surpasses the point where differences in degree become differ- 
ences in kind. Perhaps a more valid ground for estoppel could have 
been found in article 297 of the Treaty of Versailles and its correspond- 
ing provision in the other treaties of peace, by which the Allied Govern- 
ments are empowered to confiscate the private property of ex-enemy 
nationals. That unfortunate violation of international law and of first 
principles of international commercial relations is calculated to under- 
mine the stability of international economic relations and the security of 

11 United States v. Rice (1819, U. S.) 4 Wheat. 246, 253; Fleming v. Page 
(1850, U. S.) 9 How. 603, 614. Civil transactions are regarded as valid, if in 
accord with the law in force in the area under de facto control. Thorington v. 
Smith (1868, U. S.) 8 Wall. 1 ; Borchard, op. cit., 205 et scq. 

" Williams v. Bruffy (1878) 96 U. S. 176. 

"Hope v. Hope (1857, Ch.) 8 D. M. & G. 731; Kaufman v. Gerson [1004, 
C. A.] 1 K. B. 591. See also Santos v. Illidge (i860) 8 C. B. (n. s.) 861, 876. 

"At p. 784. 
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private property everywhere. The precedent is likely to be exploited 
in the future. 15 

E. M. B. 

PRESENT DAY LABOR LITIGATION 

It is believed that the previous comments, 1 which have attempted a 
somewhat hasty review of existing labor litigation, make obvious the 
conclusion that economic and political questions are unavoidedly inter- 
woven with the legal problems. It is seldom, perhaps, that the courts 
professedly choose to become involved in economic discussions; they 
consider their duty to be the interpretation and enforcement of existing 
law. In labor disputes, however, the legal rules that they formulate 
must be based upon social and economic policy. The people, as a 
whole, desire and intend the establishment of an industrial system truly 
in accord with democratic principles. The common interest requires 
the stabilization of our industrial field, and most of this task has been 
left to the courts. 

It is essential first to consider the adequacy of our present laws and 
to determine whether there is need for any revision. Ever since the 
first group of employees banded together, we have had a series of 
concessions to the labor groups. At the present time there is much 
conflict and friction over minor points, such as picketing, which will not 
be discussed, except to suggest that some reform is possible. The mat- 
ters now chiefly in dispute, however, are generally conceded to be the 
use of the injunction and the extension of the boycott. 

The use of the injunction in labor disputes may be limited ; but it is 
submitted that where irreparable injury is threatened, it is sound policy 
for the law to grant preventive relief, and the unions may have con- 
siderable difficulty in showing why they as a class should be exempt. 2 



"See Comments (1921) 30 Yale Law Journal, 845 and F. E. Farrer, The 
Forfeiture of Enemy Private Property (1921) 37 L. Quart. Rev. 218, 337. 

1 Comments (1921) 30 Yale Law Journal, 280, 404, 501, 618, 736. 

' Mr. Frank Morrison, Secretary of. the Amer. Fed. of Labor, states the labor 
view as follows: "The injunction has become a favorite weapon of anti-union 
employers in their attacks on organized labor. This writ, as developed and applied 
up to within a comparatively few years ago, was for the protection of property and 
property rights and did not apply to personal relations. To bring labor within its 
scope, a theory has been evolved that the employer has a right in the labor of his 
employees and that he also has a right in the patronage of the public, which can 
be protected, by the injunction process if workers attempt to divert it to other 
channels. Workers insist that their right to labor is a personal right, and that 
the patronage of themselves or their sympathizers is in the same category. If 
the right to labor, or to refuse to labor, or to ask others to refuse to labor has 
any element of property rights, the worker is not a free man. The labor injunc- 
tions could be easily understood but for the economic and unethical theory that 
labor power is a commodity." (March 10, 1921) Yale Daily News. 



